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United States Court of Appeals of the 
District of Columbia Circuit 


No. 9869 


HERMAN J. D. CARTER, Appellant, 

v. 

JAMES V. FORRESTAL, Secretary of National Defense, 

et aL, Appellees. 


Appeal from the United Stales District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

The omission of certain relevant facts and the interpola¬ 
tion of considerable legal argument in appellant’s state¬ 
ment requires this counterstatement of the case. 

By his complaint Herman J. D. Carter seeks a declara¬ 
tory judgment as to his permanent Civil Service status, 
alleging the invalidity of certain regulations of the Depart¬ 
ment of the. Army. The complaint further requests an or¬ 
der in the nature of mandamus requiring his restoration 
to his position as a civilian employee of the Department 
of the Army. 
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The undisputed facts which gave rise to this action are 
as follows: 


Appellant, an honorably discharged, disabled veteran of 
World War II, entered federal service in 1940 as a classi¬ 
fied Civil Service employee with the Department of Com¬ 
merce. He resigned from this position in December 1940 
and was reinstated as a clerk-typist in the War Depart¬ 
ment on February 13, 1941. He was employed by the De¬ 
partment of the Army until April, 1943, when he entered 
the Army. Upon his discharge from the armed forces on 
February 24,1945, he was reinstated in his position as clerk 
in the War Department. He continued in the service of the 
War Department until his discharge on July 24, 1946. 

During the period of appellant’s service with the Depart¬ 
ment of the Army that agency received the following com¬ 
plaints from creditors of the appellant (Appellant’s appen¬ 
dix 13-16, hereinafter cited as the Record): 


1. February 

2. August 


3. September 

4. October 

• 

5. November 

6. November 

7. January 

8. January 
i 9. January 

10. February 

11. February 

12. February 

13. March 

14. June 

15. February 

16. June 


7, 1941—Lt. Lois Goss re “over a 

hundred dollar” debt; 

10, 1942—Judgment #412-173 on be¬ 
half of L. C. Smith & 
Corona Typewriters; 

5, 1942—re judgment #412-173; 

19, 1942—judgment #410-751 on be¬ 
half of Lois Goss; 

3, 1942—re judgment #410-751; 

5, 1942—re judgment #410-751; 

12, 1943—re judgment #410-751; 

14, 1943—re judgment #412-173; 

26, 1943—re fountain pens given as 
security for loan; 

8, 1943—re judgment #410-751; 

9, 1943—re nonpayment of coal bill; 

13, 1943—re judgment #410-751; 

26, 1943—re judgment #410-751; 

2, 1943—re judgment #412-173; 

13, 1946—re judgment #410-751; 

4, 1946—re judgment #410-751. 


On August 27, 1942, September 29, 1942, November 20, 
1942, April 3, 1943 and March 7, 1946, appellant sent com¬ 
munications to the Civilian Personnel Branch, Office of the 
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Quartermaster General, in which he offered assurances that 
the debts, concerning which the above complaints had been 
made to that office, would be paid, (R. 13). 

War Department Circular “0”, dated July 9, 1913, and 
War Department regulation known as Orders T, dated No¬ 
vember 30, 1942 (R. 9-10) provide that any employee who 
wilfully and without sufficient excuse or reason neglects 
or avoids payment of lawful indebtedness will be discharged 
with prejudice. 

By letter of charges dated June 14, 1946, appellant was 
accused of violating Orders T and informed that he had five 
days in which to make a reply and show reason why he 
should not be dropped from the rolls (R. 12-13). By memo¬ 
randum under date of June 15, 1946, appellant submitted a 
reply to the charges. By memorandum dated June 18,1946, 
appellant submitted further information by way of reply 
to the charges (R. 17). On June 20, 1946, appellant was 
informed by letter that he would be discharged on July 24, 
1946, and that he had a right to appeal to the Civil Service 
Commission from this decision (R. 18). 

With reference to additional data furnished by appellant 
to refute the charges in the letter of June 14, 1946, appel¬ 
lant was informed on July 12, 1946, that after a careful re¬ 
view of all the evidence there was no justification for a 
change in the decision to separate him (R. 19). 

On July 16,1946, appellant appealed to the United States 
Civil Service Commission under the provisions of Sectioii 
14 of the Veterans Preference Act of 1944. By decision 
dated November 20,1946, Mr. Alfred Klein, Chief Law Offi¬ 
cer of the Civil Service Commission, concluded that appel¬ 
lant’s discharge was in violation of Section 14 of the Vet¬ 
erans Preference Act of 1944 and recommended that appel¬ 
lant be restored to the position from which he had been sep¬ 
arated (R. 12-26). 

Upon the appeal from this decision by the War Depart¬ 
ment the Board of Appeals and Review of the Civil Service 
Commission, after a hearing on January 10, 1947, reversed 
the decision of the Chief Law Officer and sustained the ap¬ 
peal of the Quartermaster General as representative of the 
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War Department and approved the dismissal of appellant 
(R. 28-29, 40-41). The Board found that, upon considera¬ 
tion of all the evidence “—the War Department had rea¬ 
sonable cause to believe that appellant was wilfully negli¬ 
gent in making payments on his obligations as he had prom¬ 
ised to do, and therefore his removal was not arbitrary, 
capricious, or unreasonable ” (R. 41). Upon the further 
appeal of Carter, the decision of the Board of Appeals and 
Review was sustained by the Commission by decision dated 
May 29, 1947 (R. 44). Thereupon appellant commenced 
this action. 

Cross motions for summary judgment pursuant to Rule 
56 of the Federal Rules of Civil Procedure were filed in the 
Court below (R. 27, 37). By order dated March 16, 1948, 
appellant’s motion for summary judgment was denied and 
appellees motion granted. From the judgment entered on 
this order appellant has taken this appeal. 

STATUTES AND REGULATIONS INVOLVED 

The applicable statutes, as they read prior to recent 
amendments, are' set forth in Appellant’s Brief. As 
amended, and as pertinent these statutes provide: 

5. U. S. C. 652, August 24,1912, C. 389, par. 6, 37 Stat. 
555, as amended by Act of June 10, 1948, P. L. 623, 
80th Congress, 2nd Session, Chap. 447: 

“Sec. 652. Removals from classified civil service 
only for cause: 

“(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
i pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given in 
writing. Any person whose removal or suspension 
i without pay is sought shall (1) have notice of the same 
and of any charges preferred against him; (2) be fur¬ 
nished with a copy of such charges; (3) be allowed a 
reasonable time for filing a written answer to such 
charges, with affidavits; and (4) be furnished at the 
* earliest practicable date with a written decision on 
such answer. No examination of witnesses nor any 
trial or hearing shall be required except in the discre¬ 
tion of the officer or employee directing the removal or 


5 


suspension without pay. Copies of the charges, the 
notice of hearing, the answer, the reasons for removal 
or suspension without pay, and the order of removal 
or suspension without pay shall be made a part of the 
records of the proper department or agency, as shall 
also the reasons for reduction in grade or compensa¬ 
tion; and copies of the same shall be furnished, upon 
request, to the person affected and to the Civil Service 
Commission. This subsection shall apply to a person 
within the purview of section 14 of the Veterans Pref¬ 
erence Act of 1S44, as amended, only if he so elects. 

“(b) (1) Any person removed or suspended with¬ 
out pay under subsection (a) who, after filing a writ¬ 
ten answer to the charges as provided under such sub¬ 
section or after any further appeal to proper author¬ 
ity after receipt of an adverse decision on the answer, 
is reinstated or restored to duty on the ground that 
such removal or suspension was unjustified or unwar¬ 
ranted, shall be paid compensation at the rate received 
on the date of such removal or suspension, for the pe¬ 
riod for which he received no compensation with re¬ 
spect to the position from which he was removed or 
suspended, less any amounts earned by him through 
other employment during such period, and shall for all 
purposes except the accumulation of leave be deemed 
to have rendered service during such period. A deci¬ 
sion with respect to any appeal to proper authority 
under this paragraph shall be made at the earliest 
practicable date. 

“(2) Any person who is discharged, suspended, or 
furloughed without pay, under section 14 of the Vet¬ 
erans Preference Act of 1944, as amended, who, after 
answering the reasons advanced for such discharge, 
suspension, or furlough or after an appeal to the Civil 
Service Commission, as provided under such section, 
is reinstated or restored to duty on the ground that 
such discharge, suspension, or furlough was unjustified 
or unwarranted, shall be paid compensation at the rate 
received on the date of such discharge, suspension, or 
furlough for the period for which he received no com¬ 
pensation with respect to the position from which he 
was discharged, suspended, or furloughed, less any 
amounts earned by him through other employment dur¬ 
ing such period, and shall for all purposes except the 
accumulation of leave be deemed to have rendered ser¬ 
vice during such period. 
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“ (3) Any person removed or suspended without pay 
in a reduction in force, who, after an appeal to proper 
authority, is reinstated or restored to duty on the 
ground that such removal or suspension was unjustified 
! or unwarranted shall be paid compensation at the rate 
I received on the date of such removal or suspension, for 
the period for which he received no compensation with 
I respect to the position from which he was removed or 
suspended, less any amounts earned by him through 
other employment during such period, and shall for all 
purposes except the accumulation of leave be deemed 
to have rendered service during such period. A deci- 
i sion with respect to any appeal to proper authority 
under this paragraph shall be made at the earliest 
practicable date. 

5 U. S. C. 863 (Section 14 of the Veterans Preference 
Act of 1944) 58 Stat. 390, as amended by Act of Au¬ 
gust 4,1947, C. 447, 61 Stat. 723: 

“863. Discharge, suspension, etc., only for cause; reason 
in writing; advance notice; personal appearance; find¬ 
ings and recommendation. No permanent or indefinite 
preference eligible, who has completed a probationary 
or trial period employed in the civil service, or in any 
establishment, agency, bureau, administration, project, 
or department, hereinbefore referred to shall be dis¬ 
charged, suspended for more than thirty days, fur¬ 
loughed without pay, reduced in rank or compensa¬ 
tion, or debarred for future appointment except for 
such cause as will promote the efficiency of the service 
and for reasons given in writing, and the person whose 
i discharge, suspension for more than thirty days, fur¬ 
lough without pay, or reduction in rank or compensa¬ 
tion is sought shall have at least thirty days’ advance 
written notice (except where there is reasonable cause * 
to believe the employee to be guilty of a crime for which 
a sentence of imprisonment can be imposed), stating 
any and all reasons, specifically and in detail, for any 
such proposed action; such preference eligible shall 
be allowed a reasonable time for answering the same 
personally and in writing, and for furnishing affidavits 
in support of such answer, and shall have the right to 
appeal to the Civil Service Commission from an ad¬ 
verse decision of the administrative officer so acting, 
such appeal to be made in writing within a reasonable 
length of time after the date of receipt of notice of such 
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adverse decision: Provided, that such preference eli¬ 
gible shall have the right to make a personal appear¬ 
ance, or an appearance through a designated represen¬ 
tative, in accordance with such reasonable rules and 
regulations as may be issued by the Civil Service Com¬ 
mission; after investigation and consideration of the 
evidence submitted, the Civil Service Commission shall 
submit its findings and recommendations to the proper 
administrative officer and shall send copies of same to 
the appellant to his designated representative, and it 
shall be mandatory for such administrative officer to 
take such corrective action as the Commission finally 
recommends. • • * 99 

The pertinent regulations of the War Department, Cir¬ 
cular “0” and War Department Orders T, appear in ap¬ 
pellant’s appendix, 9-10. 

SUMMARY OF ARGUMENT 

It is appellees’ contention that the discharge of appel¬ 
lant was a valid exercise of lawful authority. 

A. The Department of the Army and the United States 
Civil Service Commission have determined that there was 
appropriate cause for the discharge of appellant. This de¬ 
termination is an exercise of administrative discretion 
which is not subject to judicial review. The fact that ap¬ 
pellant was a veteran whose rights upon a proposed dis¬ 
missal were governed by Section 14 of the Veterans’ Pref¬ 
erence Act of 1944 in no way alters or restricts the rule 
limiting judicial review of executive action in personnel mat¬ 
ters. Section 14 of the Veterans’ Preference Act of 1944 
limits executive authority as to the discharge of veterans 
to such cause as will promote the efficiency of the service. 
This limitation is the same as that provided by Section 6 
of the Act of August 24, 1912, 5 U. S. C. Sec. 652 (37 Stat. 
555). Under the latter statute, the well-established rule is 
that the court will not assume the function of the executive 
in passing upon or determining what cause will promote 
the efficiency of the service. Inasmuch as Section 14 of the 
Veterans’ Preference Act of 1944 provides an identical lim¬ 
itation, the same rule as to judicial review of action taken 
thereunder applies. 
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B. Assuming that the decisions of the Department of the 
Army and the United States Civil Service Commission are 
open to review, they were correct, in conformity with law, 
and supported by substantial evidence. Orders T of the 
War Department was a valid regulation. Subject to Con¬ 
gressional authority to restrict the power of removal, that 
power is an incident of the authority to appoint and is there¬ 
fore unlimited. Further, there is specific statutory author¬ 
ity for the promulgation of a regulation specifying a cause 
for removal in Section 161 of the Revised Statutes (5 
U. S. C. Sec. 22). In order to show a violation of the au¬ 
thority provided by this statute, appellant must show that 
the regulation, Orders T, is plainly and palpably inconsis¬ 
tent with law. Since the salaries of Government employees 
are not subject to garnishment, attachment or similar proc¬ 
ess, in specifying the sanction of dismissal for failure to 
pay lawful debts, Orders T provide a cause for dismissal 
that is for the efficiency of the service and they are thus 
clearly within the only legal limitation on the power of re¬ 
moval. Nor do Orders T impose a penalty. 

The evidence that appellant violated Orders T is substan¬ 
tial and uncontroverted. There were repeated complaints 
as to his failure to pay debts that had been reduced to judg¬ 
ment. For over five years this failure continued, requir¬ 
ing a substantial volume of correspondence between appel¬ 
lant, his superiors and their staff, and his creditors. After 
a detailed and careful review of this record, and with metic¬ 
ulous observance of appellant’s rights under the Veterans’ 
Preference Act, both his superiors in the Department of the 
Army and the United States Civil Service Commission have 
found that appellant clearly violated Orders T. The record 
furnishes ample support for these conclusions. 
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ARGUMENT 

The Discharge of Appellant Was a Valid Exercise of Lawful 

Authority 

A. The Determination of the Civil Service Commission that Appellant 
Was Discharged for Appropriate Cause is Not Subject to Judicial 
Review. 

The Courts will not review or retry the executive exer¬ 
cise of administrative discretion in personnel matters. Sec¬ 
tion 14 of the Veterans’ Preference Act clearly authorizes 
the discharge of veteran employees for such cause as will 
promote the efficiency of the service. The definition of such 
cause as will promote the efficiency of the service does not 
appear in this or any other statute nor is the expression 
defined by Civil Service Commission regulations. The 
language is derived from Section 6 of the Act of August 24, 
1912, 5 U. S. C. Sec. 652 (37 Stat. 555), which is a general 
statute relating to the discharge of employees from the 
classified service. Under that statute the law is quite clear 
that the administrative determination by the employing 
agency of what constitutes cause for discharge will not be 
judicially reviewed, Keim v. United States , 177 U. S. 290 
(1900); Eberlein v. United States , 257 U. S. 82 (1921), aff’g 
53 C. Cls. 466 (1918); White v. Berry , 171 U. S. 366 (1898); 
Siskind v. Morgenthau, 152 F. (2d) 286 (App. D. C., 1945); 
Hammond v. Hull , 131 F. (2d) 23 (App. D. C., 1942), cert, 
den. 318 U. S. 777 (1943); Love v. United States, 108 F. (2d) 
43 (C. C. A. 8th, 1939), cert. den. 309 U. S. 673 (1940); 
Levine v. Farley, 107 F. (2d) 186 (App. D. C., 1939), cert, 
den. 308 U. S. 622 (1940); United States ex rel. Taylor v. 
Taft, 24 App. D. C., 95 (1904), writ of error dismissed 203 
U. S. 461 (1906). 

In Keim v. United States, supra, the plaintiff was a vet¬ 
eran of the Civil War who had been separated by the De¬ 
partment of the Interior. He invoked the then existing vet¬ 
erans’ preference statute (Section 3 of the Act of August 
15,1870,19 Stat. 169) which provided: 

“• * * in making any reduction of force in any of the 
executive departments, the head of such department 
shall retain those persons who may be equally quali- 
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fied who have been honorably discharged from the 
military or naval services of the United States * * V’ 

Appellant sued in the Court of Claims, contending that 
non-veterans were being retained for similar work for 
which he was equally qualified. The Department of Interior 
had ruled that he was inefficient. The Court of Claims re¬ 
fused to pass upon the question of whether Keim was 
equally qualified as against the non-veteran retained. The 
United States Supreme Court said (pp. 295-296): 

“Nowhere in these statutory provisions is there any¬ 
thing to indicate that the duty of passing, in the first 
instance, upon the qualifications of the applicants, or, 
later, upon the competency or efficiency of those who 
have been tested in the service, was taken away from 
the administrative officers and transferred to the 
courts. Indeed, it may well be doubted whether that 
is a duty which is strictly judicial in its nature. It 
would seem strange that one having passed a civil ser¬ 
vice examination could challenge the rating made by 
the commission, and ask the courts to review such rat¬ 
ing, thus transferring from the commission, charged 
with the duty of examination, to the courts a function 
which is, at least, more administrative than judicial; 
and if courts should not be called upon to supervise 
the results of a civil service examination equally inap¬ 
propriate would be an investigation into the actual 
work done by the various clerks, a comparison of one 
with another as to competency, attention to duty, etc. 
These are matters peculiarly within the province of 
those who are in charge of and superintending the de¬ 
partments, and until Congress by some special and 
direct legislation makes provision to the contrary, we 
are clear that they must be settled by those administra¬ 
tive officers.’’ 

In the case of Levine v. Farley, supra, which involved the 
removal for cause of an employee of the Post Office Depart¬ 
ment, this Court (Groner, C. J.) stated: 

“• * * Unless, therefore an examination of the record 
shows (a) that the action of the Postmaster General 
in removing petitioner from office was clearly a viola¬ 
tion of some provision of law or (b) that the Postmas- 
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ter General failed to observe and carry out the proce¬ 
dure for removal as provided by law, we must affirm 
the action of the lower court. 

• • • 

“We, therefore, hold that, where action is taken in re¬ 
moving from office an employee in the classified service 
and the action is in accordance 'with the requirements 
of the statute relating thereto, such action is not re- 
viewable by mandamus, and a court of law has no juris¬ 
diction to inquire into the guilt or innocence of the 
employee as to the charges upon which he was re¬ 
moved. ” 

Indeed, this rule is an aspect of the broader principle 
that when the performance of official duty requires an in¬ 
terpretation of the law, which governs or limits the extent 
of that performance the interpretation presented by the 
officer upon the law will not be interfered with unless the 
official action is arbitrary or capricious. (See Bates & 
Guild Co. v. Payne , 194 U. S. 106; Dunlap v. Black , 128 U. S. 
40; Perkins v. Lukens Steel Co., 310 U. S. 113; Ness v. 
Fisher, 223 U. S. 683; Riverside Oil Co. v. Hitchcock, 190 
U. S. 316; Hall v. Payne, 254 U. S. 343; United States v. 
Lynch, 137 U. S. 280; and Commercial Solvents Corp. v. 
Mellon, 51 App. D. C. 146, 277 F. 548). 

Section 14 of the Veterans Preference Act of 1944 does 
not alter this rule. It merely authorizes certain procedural 
changes and commits the final administrative determination 
to the authority of the Civil Service Commission rather 
than the employing agency in those cases involving a pref¬ 
erence eligible. It is thus clear that under the provisions 
of the Veterans Preference Act of 1944 a judicial review 
of what constitutes a cause that will promote the efficiency 
of the service is not appropriate and that an effort to se¬ 
cure such a review falls directly within the scope of the 
rule relating to the review of discharges under the Act of 
August 24, 1912. 

In the case of the appellant here the determination that 
his discharge would promote the efficiency of the service 
was made by the defendants after full and complete compli¬ 
ance with the procedural requirements of Section 14 of the 
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Veterans Preference Act. It is apparent that appellant 
has sought the assistance of the court after appealing to 
the final authority designated by Congress to rule upon his 
discharge, the United States Civil Service Commission. It 
is equally apparent that his complaint is in complete dero¬ 
gation of the rule which restrains judicial interference in 
the exercise of executive discretion. 

B. Assuming the Decision of the Civil Service Commission is Open to 
Review, It Was Correct, in Conformity With Law, and Supported 
by Substantial Evidence. 

1 . Orders T is a valid regulation. 

There is both constitutional and specific statutory author¬ 
ity authorizing the Secretary of War to promulgate regu¬ 
lations specifying what shall be considered grounds for the 
dismissal of an employee. The appointing power possessed 
by the head of an executive department, although vested 
by Act of Congress, is derived directly from the Constitu¬ 
tion; Article II, section 2, and the making of an appoint¬ 
ment is the exercise of a constitutional authority. Although 
Congress may by law limit and restrict the power of re¬ 
moval, Perkins v. United States, 20 C. Cls. 438; affirmed 
United States v. Perkins, 116 U. S. 483, the courts have held 
in the absence of any express provision otherwise, the 
power of removal is an incident of and follows the power 
of appointment; Ex parte Hennen, 13 Pet. 230; Parsons v. 
United States, 167 U. S. 324. See also Blake v. United 
States, 103 U. S. 227; Keim v. United States, 177 U. S. 290; 
United States v. Allred, 155 U. S. 591; Burnap v. United 
States, 252 U. S. 512; Eberlein v. United States, 257 U. S. 
82; Myers v. United States, 272 U. S. 52 (1926). 

Express statutory authority to prescribe regulations 
governing the conduct of its officers and clerks is conferred 
on the head of each department by Section 161 of the Re¬ 
vised Statutes, 5 U. S. C. Sec. 22, which provides: 

“Departmental regulations. The head of each de¬ 
partment is authorized to prescribe regulations, not 
inconsistent with law, for the government of his de¬ 
partment, the conduct of its officers and clerks, the dis- 
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tribution and performance of its business, and the 
custody, use, and preservation of the records, papers, 
and property appertaining to it.” (Italics added). 

Thus, the Secretary, in the absence of specific statutory 
prohibition could have dismissed a clerk in the War Depart¬ 
ment at will and has specific statutory authority to promul¬ 
gate a regulation specifying what may be considered 
grounds for dismissal. 

The rule as to the burden of those who would challenge 
a regulation promulgated under the authority of Section 
161 of the Revised Statutes (5 U. S. C. 22) supra, is quite 
clear and specific. In Boske v. Comingore, 177 U. S. 459, 
470, the Supreme Court declared: 

“At any rate, the Secretary deemed the regulation in 
question a wise and proper one, and we cannot perceive 
that his action was beyond the authority conferred 
upon him by Congress. In determining whether the 
regulations promulgated by him are consistent with 
law, we must apply the rule of decision which controls 
when an act of Congress is assailed as not being within 
the powers conferred upon it by the Constitution; that 
is to say, a regulation adopted under section 161 of the 
Revised Statutes should not be disregarded or an¬ 
nulled unless, in the judgment of the court, it is plainly 
and palpably inconsistent with law . Those who insist 
that such a regulation is invalid must make its invalid¬ 
ity so manifest that the court has no choice except to 
hold that the Secretary has exceeded his authority and 
employed means that are not at all appropriate to the 
end specified in the act of Congress.” (Emphasis 
added). 

The question therefore upon this appeal is whether ap¬ 
pellant has made the invalidity of Orders T “. . . so mani¬ 
fest that the court has no choice except to hold that the 
Secretary has exceeded his authority and employed means 
that are not at all appropriate to the end specified in the 
Act of Congress.” Boske v. Comingore, supra; Fussell v. 
United States, 100 F. (2d) 995, 996, (C. C. A. 5, 1939). 

The limitations prescribed by statute upon the authority 
of the Secretary to dismiss employees are those contained 
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in Section 6 of the Act of August 24, 1912, 5 U. S. C. Sec¬ 
tion 652 (37 Stat. 555, as amended), and the similar provi¬ 
sions of Section 14 of the Veterans Preference Act of 1944, 
5 U. S. C. 853 (58 Stat. 387, as amended). These statutes 
limit the reason for the removal of persons in the classified 
civil service, both veteran and non-veteran, to “such cause 
as will promote the efficiency of the service.’’ 

Appellant points out in his brief (Br. 7) that the phrase 
“for such cause as will promote the efficiency of the ser¬ 
vice” is not defined by statute or regulation. It is submitted 
that in specifying the sanction of dismissal for its breach 
Orders T not only did not manifestly violate this statutory 
limitation but that in so providing Orders T is manifestly 
within the statutory prohibition. 

Dismissal for wilful refusal or negligent failure to pay 
lawful debts is clearly for a cause that will promote the 
efficiency of the service. Under existing law salaries and 
wages of civil officers and employees of the United States 
cannot be reached by garnishment, attachment, or similar 
process because such process would have to run against 
the employer, in this case, the United States. The immun¬ 
ity of the United States from suit makes it impossible to 
use such process against the government. 1 There have 
been many attempts to obtain legislation which would per¬ 
mit salaries of government employees to be garnished. 2 In 
opposing these bills the various department heads agreed 
that federal employees should not enjoy an immunity in re¬ 
spect to their salaries not accorded to employees of states 
or municipalities or private concerns but contended that it 
would be administratively impractical. 3 They, however, 
assured the Congress that they did not permit employees 
who refused to pay their debts to use the Departments as a 


x An exception exists in the case of employees of government corporations 
and other similar instrumentalities, which are authorized to sue and be sued. 
Federal Bousing Administration v. Burr , 309 TJ. S. 242. 

2 See H. R. 7213, 65th Cong; H. R. 694, H. R. 2985, 78th Cong; H. R. 454, 
Bu R. 3560, 79th Cong; H. R. 508, 80th Cong. 

* See Senate Hearings on H. R. 2985, 78th Cong; Hearings before Sub¬ 
committee No. 1 of the Committee on the Judiciary, House of Representatives, 
78th Cong, on H. R. 694. 
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shield. In a letter dated April 16, 1943, 4 the Secretary of 
the Interior advised Subcommittee No. 1 of the House Judi¬ 
ciary Committee, “* * # In fact, over the past few years 
some employees of the Department have been dismissed 
because of their flagrant misconduct in this regard, (fail¬ 
ure to pay debts). Such employees display a lack of re¬ 
sponsibility which makes them unsuitable for employment 
* * V’ (Parentheses added). The Treasury Department 
advised that there was in force in that Department and in 
the Commerce Department regulations similar to the War 
Department’s Orders T. 5 The State Department advised 
the Senate Committee that “Disciplinary action is taken in 
connection with employees who persistently refuse or con¬ 
sistently neglect to discharge their proper financial obli¬ 
gations. ’ ’ 6 The Agriculture Department has for many years 
stipulated in its regulations that “it will not consider as a 
fit employee anyone who without adequate reason fails to 
pay just debts contracted by him.” 7 By letter dated March 
29, 1944, the War Department advised the Senate Subcom¬ 
mittee that it had on November 30,1942, issued a regulation 
prescribing that any employee who wilfully refused to pay 
his debts would be dismissed. 8 In view of the administra¬ 
tive difficulties which would result and the assurance by the 
government department that disciplinary action would be 
taken against employees who wilfully failed to pay their 
debts, the Congress did not see fit to pass this legislation. 
It therefore appears that although Orders T apply to pri¬ 
vate debts there is a sound administrative reason why the 
Secretary of war and other department heads should issue 
regulations on the subject. 

The detriment to the work of the employees and the effi¬ 
ciency of the service which would result if creditors were 
permitted to attempt to make collections from employees 

4 Hearings before Subcommittee No. 1 of the Committee on the Judiciary, 
House of Bepresentatives, 78th Cong, on H. B. 694, p. 69. 

8 Ibid pp. 42, 43. 

« Hearings before a Subcommittee of the Judiciary IT. S. Senate on E B. 
2985, 78th Cong. 

t Let. from Secretary of Agriculture printed Ibid p. 76. 

8 Ibid p. 72. 
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during office hours is obvious. The War Department could 
not in good conscience, in view of its representations to 
Congress, interpose itself between just creditor and an em¬ 
ployee. The instant regulation, which provides that the 
Department will acknowledge the creditor’s complaint and 
refer it to the employee for a report, represent the mini¬ 
mum which the War Department could do to avoid acting 
as a shield for an employee who wilfully avoids paying his 
debts. The instant case well illustrates the deleterious ef¬ 
fect on the efficiency of the service occasioned by an em¬ 
ployee who fails to pay his debts. The Office of the Quar¬ 
termaster General received sixteen complaints relative to 
appellant’s indebtedness. Each of these complaints re¬ 
quired an acknowledgment by the Department, referral of 
the complaint to the chief of appellant’s force or service, 
preparation of a report by appellant, transmission of such 
report to the Quartermaster General’s office where it was 
made a part of appellant’s record. In addition the record 
shows that a number of conferences were held with appel¬ 
lant by officials of the War Department. Certainly the 
time consumed by employees of the War Department in 
handling these complaints interfered with the efficiency of 
the service. 

Orders T do not impose a penalty. Appellant contends 
that Orders T are invalid because they do prescribe a “pen¬ 
alty” (Br. 8-9). The dismissal of appellant for violation * 
of the regulation governing the conduct of employees in no 
way involves the imposition of a criminal or penal sanction. 
The words “penal” and “penalty” denote punishment, 
whether corporal or pecuniary, imposed and enforced by the 
State, for a crime or offense against its laws. United States 
v. Reisinger, 128 U. S. 398,402; United States v. Chauteau, 
102 U. S. 603, 611; Huntington v. Attrill, 146 U. S. 657, 667. 
Here the Secretary prescribed no corporal or pecuniary 
punishment for a crime or offense; he simply set up a 
standard of conduct for his subordinates for whose work he 
is responsible. In the case of United States v. Grimaud, 
220 U. S. 506, 517, relied on by appellant the court expressly 
stated it was not considering the validity of regulations 
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issued by an executive officer for the government of bis de¬ 
partment. 

2. Substantial evidence established that appellant violated 

Orders T. 

As bis employer, the Department of the Army received 
16 complaints arising out of appellants refusal to pay 
debts which were reduced to judgment by his creditors. 
There were, in addition to these complaints, several other 
items of correspondence relative to appellant’s debts in the 
form of memoranda addressed to him by his superiors and 
memoranda in reply thereto from appellant (R. 13-16). The 
first of these complaints was received on February 7,1941 
(R. 13). The last complaint was received on June 6, 1946 
(R. 16). It is thus clear from the record that not only was 
the action of appellant’s superiors not arbitrary and im¬ 
mediate but that for a period of several years they made 
every effort to be lenient with appellant and gave him ample 
opportunity to arrive at a satisfactory settlement with his 
creditors. During this period of time, appellant gave his 
superiors repeated assurance that he would carry out ar¬ 
rangements for the payment of the debts which were accept¬ 
able to his creditors. As late as February 26, 1946, he so as¬ 
sured Colonel Lamont in the course of a conference rela¬ 
tive to the disposition of these complaints (R. 15). There 
can therefore be no question as to the adequacy or substan¬ 
tiality of the evidence upon which it was determined by ap¬ 
pellant’s superiors and the United States Civil Service 
Commission that he had violated Orders T. 

This is not a case of an employee consistently incurring 
new obligations. Rather, it is the case of an employee per¬ 
sistently refusing to discharge two principal debts. The 
judgments on the Goss and L. C. Smith-Corona accounts 
were secured by appellant’s creditors on August 5, 1942, 
and November 3, 1942, respectively. For the period of 
nearly four years thereafter appellant failed to pay these 
obligations, even though upon several occasions his credi¬ 
tors exhibited a willingness to accept small but regular, 
periodic payments. These facts establish, as the Civil Ser- 
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vice Commission found (R. 41), that the action of his em¬ 
ployer in discharging him was in no measure arbitrary, 
' capricious or unreasonable. 

The record, then, discloses the existence of debts, the jus¬ 
tice of which may not be challenged in view of the fact that 
they were reduced to judgment. The record further estab¬ 
lishes that over a period of five years appellant failed and 
refused to pay these debts without offering any sufficient 
reason therefor. Under these circumstances, it is sub¬ 
mitted the record clearly establishes that appellant violated 
Orders T, that he has been given a full and fair hearing 
followed by a review by the Civil Service Commission upon 
which his dismissal was affirmed, and that his discharge was 
therefore legal and valid in every respect. 

CONCLUSION 

For the reasons stated above, the judgment of the Dis¬ 
trict Court should be affirmed. 

Respectfully submitted, 

H. G. Morison, 

Assistant Attorney General 

George Morris Fay, 

United States Attorney 
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